UNPUBLI SHED

UNI TED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUI T

No. 03-6592

UNI TED STATES OF AMERI CA
Plaintiff - Appell ee,
ver sus
DI ON EDWARD CHEESE, a/k/a M C. Cheese, al/k/a
Fred Jackson,

Def endant - Appel | ant.

Appeal from the United States District Court for the Southern
District of Wst Virginia, at Beckley. Charles H Haden 11,
District Judge. (CR97-155, CA-00-1209-5)

Submitted: Septenber 29, 2003 Deci ded: Novenber 3, 2003

Bef ore WDENER, WLLIAMS, and TRAXLER, Circuit Judges.

Di sm ssed by unpublished per curiam opinion.

Di on Edward Cheese, Appellant Pro Se. M chael Lee Keller, OFFICE
OF THE UNI TED STATES ATTORNEY, Charleston, West Virginia, for

Appel | ee.

Unpubl i shed opinions are not binding precedent in this circuit.
See Local Rule 36(c).



PER CURI AM

Di on Edward Cheese seeks to appeal the district court’s order
denying relief on his notion filed under 28 U.S.C. § 2255 (2000).
The district court referred this case to a nmagistrate judge
pursuant to 28 U.S.C. 8 636(b)(1)(B) (2000). The magi strate judge
recommended that relief be denied. The district court adopted the
report of the magistrate judge as to two clains, but recommtted
the case for further inquiry into the third claim The magistrate
j udge i ssued a recomendati on on that clai mand advi sed Cheese t hat
the failure to file tinely objections could waive appell ate revi ew
of a district court order based on that recomrendation. Despite
this warni ng, Cheese failed to object. The district court adopted
t he recomendati on.

The tinmely filing of specific objections to a nmagistrate
judge’ s recommendation i s necessary to preserve appel |l ate revi ew of
t he substance of that recomrendati on when the parties have been
warned that failure to object will waive appellate review See

Wight v. Collins, 766 F.2d 841, 845-46 (4th Cr. 1985); see also

Thomas v. Arn, 474 U. S. 140 (1985). Cheese has wai ved appellate

revi ew of the claimconcerning the state drug | aboratory by failing
to file objections after receiving proper notice.

Cheese did tinely object to the mgistrate judge's
recommendation for two clainms inthe initial report. An appeal may

not be taken fromthe final order in a 8 2255 proceedi ng unless a



circuit justice or judge i ssues a certificate of appealability. 28
U S.C 8§ 2253(c)(1)(B) (2000). Acertificate of appealability wll
not issue for clains addressed by a district court absent “a
substantial showi ng of the denial of a constitutional right.” 28
US C 8§ 2253(c)(2) (2000). A prisoner satisfies this standard by
denonstrating that reasonable jurists would find that his
constitutional clains are debatable and that any dispositive
procedural rulings by the district court are also debatable or

wong. See MIller-El v. Cockrell, 537 U S. 322, , 123 S. O

1029, 1039 (2003); Slack v. MbDaniel, 529 U S. 473, 484 (2000);

Rose v. Lee, 252 F.3d 676, 683 (4th Cr. 2001). W have

i ndependently reviewed the record and concl ude that Cheese has not
made the requisite showng as to these clains.

We deny | eave to proceed in fornma pauperis, deny a certificate
of appealability, and dism ss the appeal. W dispense with oral
argunent because the facts and | egal contentions are adequately
presented in the materials before the court and argument woul d not

ai d the decisional process.
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